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the embargo remains binding on the Master and trustees of the property owners in 
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sequestration. 

________________________________________________________ 

 

ORDER 

 

 

On appeal from: North Gauteng High Court, Pretoria (Bam AJ sitting 

as a court of first instance) 

 

1 The appeal is upheld with costs including the costs of two counsel. 

2 The order of the court below is set aside and replaced with the 

following: 

óThe application is dismissed with costs including the costs of two 

counsel.ô 

 

 

JUDGMENT  

 

 

Maya JA  (Theron, Saldulker JJA, Mocumie and Gorven AJJA 

concurring) 

 

[1] The central issue in this appeal is whether embargo provisions in a 

title condition registered against the title deed of immovable property 

preventing the transfer thereof without a clearance certificate from a 

homeownerôs association constitute real or personal rights. The North 

Gauteng High Court, Pretoria (Bam AJ) held that the embargo is a mere 

personal right which did not bind the trustees of an insolvent estate in 

whom ownership of the immovable property sought to be transferred 

vested. Consequently, the court allowed the fourth respondent (the 

Registrar) to effect transfer of the property without a clearance certificate 

from the appellant (the association). The appeal is with the leave of the 

high court.   
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[2] The appellant, the Willow Waters Homeowners Association, (Pty) 

Ltd, (the association) is duly incorporated in terms of s 21 of the 

Companies Act 61 of 1973
1
 in respect of the Willow Waters Estate (the 

estate) in the estate of Van Riebeeckpark Extension 26. Its membership 

comprises registered owners of property in the estate. All  owners 

automatically assume that status and are bound by the associationôs 

Articles of Association and Rules until such ownership ceases.
2
 The 

estate consists of 13 full title erven and one erf with communal facilities. 

The association owns the communal facilities and operates the estateôs 

infrastructure including its roads, water, electricity, sanitation, 

telecommunications network and security services as well as ingress and 

egress to the development for the membersô benefit.  

 

[3] The association recovers its costs from the members by way of 

monthly levies
3
 as well as fines and penalties for breaches of its rules.

4
 

No member is allowed to transfer his (perhaps ótheirô then it is neutral 

gender) property until the board of trustees has certified that the member 

has at date of transfer fulfilled all financial obligations to the association.
5
 

Furthermore, rule 2.5 entitles the association to refuse clearance of a 

transfer in the event of any outstanding levies and penalties.  

                                       
1 It is now deemed to be a non-profit company in terms of Item 4(1)(a) of Schedule 5 of the Companies 

Act 71 of 2008. 
2 In terms of Article 3.3 which provides that ó[w]hen a member becomes the registered owner of a Unit, 

he shall ipso facto become a member of the Association, and when he ceases to be the owner of any 

Unit é he shall ipso facto cease to be a member of the Associationô. óUnitô is defined in Article 1.1 as 

óa dwelling unit for a single familyéwith or without outbuildings, and whether held under tenure in 
terms of the Sectional Titles Act 66 of 1971, as amended, or situated on its own residential lot or 

individual subdivision of a residential lot, tenure of which may be registered in the Land Register of the 

Deeds registryô.  
3
 Article 4 empowers the trustees (directors) of the association to impose levies upon members for the 

purpose of meeting all the expenses incurred or reasonably anticipated to be incurred in the attainment 

of the associationôs objects and to determine the rate of interest chargeable upon arrear levies in 

accordance with the Limitation and Disclosure of Finance Charges Act 173 of 1968.  
4
 Article 5 vests the trustees of the association with the power to impose a system of fines and penalties 

for the enforcement of any of the rules made for the running of the estate.    
5 Article 46. 
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[4] In 2006, Mr Christiaan Petrus van der Walt and his wife, Lourette, 

jointly purchased one of properties in the estate, Portion 7 of Erf 2461 

(the property), which had an incomplete dwelling, for a sum of R900 000. 

They took transfer of the property under Deed of Transfer T06/99802 

dated 8 August 2006. The Van der Walts simultaneously caused a 

mortgage bond to be registered over the property as security for a loan of 

R1,6 million and an additional sum of R320 000 in favour of Firstrand 

Bank Limited, the fifth respondent, which abides the decision of this 

court in the appeal. 

 

[5] In June 2006, the association had caused the Van der Walts to sign 

an agreement in terms of which they bound themselves to its rules, 

regulations and guidelines. According to this agreement they would, inter 

alia, submit building plans for the associationôs approval within two 

months and finalise the renovation of the property as stipulated in the 

approved building plans within nine months from its registration. They 

further acknowledged that a breach of these timelines would result in the 

imposition of a fine in accordance with the rules of the association.  

 

[6] The Van der Walts failed to complete the renovations within the 

prescribed period. They also fell behind with the payment of their levies 

and consequent penalties were? imposed by the association. 

Subsequently, Mrs Van der Walt was sequestrated on 13 March 2009 and 

her husband shortly thereafter, on 1 April 2009. The first to third 

respondents (the trustees) were appointed joint trustees of their insolvent 

estates. At that stage, the Van der Waltsô debt stood at R129 789. By the 

launch of this? application in April 2012, it had increased to R771 049. 

The market value of the property itself is not clear from the papers. On 9 
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September 2009, auctioneers had valued it at R1,1 million. A year later, 

on 23 September 2010, the bank valued it for purposes of a forced sale at 

R700 000. But a municipal valuation dated 2 November 2011 placed it at 

R1 667 000. Nothing however turns on this uncertainty.  

 

[7] In anticipation of a sale of the property, the association required the 

new owner to accept and bind itself to its rules and regulations. It also 

required payment of three monthsô levies in advance from date of 

registration and all outstanding levies and penalties up to the date of 

registration prior to transfer of the property. The associationôs demand 

was made on the basis that the outstanding levies and building penalties 

are akin to realisation costs stipulated in s 89(1) of the Insolvency Act 24 

of 1936 (the Act)
6
 which gives a local authority or a body corporate under 

the Sectional Titles Act
7
 the power to veto transfer of immovable 

property until all moneys owing to them by the transferor are fully paid.    

 

[8] For this stance, the association relied on one of the conditions 

prescribed in the Deed of Transfer, title condition 5(B)(ii) (the embargo). 

The embargo, which echoes the provisions of Article 46 and rule 2.5, 

                                       
6 The section reads:  
óThe cost of maintaining, conserving and realizing any property shall be paid out of the proceeds of 

that property, if sufficient and if insufficient and that property is subject to a special mortgage, 

landlordôs legal hypothec, pledge, or right of retention the deficiency shall be paid by those creditors, 

pro rata, who have proved their claims and who have been entitled, in priority to other persons, to 

payment of their claims out of those proceeds if they had been sufficient to cover the said cost and 

those claims. The trusteeôs remuneration in respect of any such property and a proportionate share of 

the costs incurred by the trustee in giving security for his proper administration of the estate, calculated 

on the proceeds of the sale of the property, a proportionate share of the Masterôs fees, and if the 

property is immovable, any tax as defined in subsection (5) which is or will become due thereon in 

respect of any period not exceeding two years immediately preceding the date of the sequestration of 

the estate in question and in respect of the period from that date to the date of the transfer of that 

property by the trustee of that estate, with any interest or penalty which may be due on the said tax in 
respect of any such period, shall form part of the costs of realization.ô  
7 Section 15B(3)(a)(i)(aa) of the Sectional Titles Act 95 of 1986 provides for a statutory embargo. This 

court has held that the effect of that section is to create an óeffective preferenceô and to render the costs 

of settling all arrear monies in respect of a unit as a cost of administration in an insolvent estate. See 

Barnard NO v Regspersoon van Aminieen ón ander 2001 (3) SA 975 (SCA) para 15; Nel v Body 

Corporate of the Seaways Building & another 1996 (1) SA 131 (A) at 140H-141A. 
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decrees that ó[t]he owner of the [property] or any subdivision thereof, or 

any person who has an interest therein, shall not be entitled to transfer the 

[property] or any subdivision thereof or any interest therein without a 

clearance certificate from the Home Owners Association that the 

provisions of the Articles of Association of the Home Owners 

Association have been complied withô. The association took the view that 

the trustees had no power to transfer the property to any purchaser 

without the clearance certificate envisaged in the embargo because (a) the 

embargo vested it with a real right which diminished the rights of 

ownership in relation to the property and bound the trustees too, as the 

Van der Waltsô successors in title; (b) the trustees as successors to the 

Van der Waltsô rights acquired no greater rights of ownership than those 

held by the latter; and (c) the Van der Waltsô undisputed breach of their 

obligation to keep their levies up to date under the associationôs Articles 

of Association entitled it to withhold the clearance certificate in terms of 

the embargo.  

 

[9] The bank, relying on the security provided by the mortgage bond, 

had lodged and proved a claim against both estates of the Van der Walts. 

The associationôs attitude to that claim was that the bond was registered 

pursuant to the Van der Waltsô acquisition of ownership in the property 

and was therefore registered over the property subject to the associationôs 

real right and the concomitant diminution of the Van der Waltsô rights of 

ownership in terms of the embargo. But, according to the trustees, the 

association had no right to demand payment before transfer as the 

embargo merely constituted a personal right which was not binding on 

them but was limited to a concurrent claim in the insolvent estate.  

 

[10] The trustees approached the high court seeking orders declaring 




