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EXTERNAL

7 April 2005

LEGAL ALERT 1 OF 2005 

TO ALL ATTORNEY LIAISON OFFICERS, PANEL ATTORNEYS, TPCS VENDORS

Subject matter

A. ACQUISITION BY NEDBANK LIMITED OF PART OF THE BUSINESS OF PEOPLES BANK LIMITED

B. CHANGE OF NAME OF PEOPLES BANK LIMITED TO PEOPLES MORTGAGE LIMITED

Introduction
This circular is intended to update and supplement previous communications pertaining to the subject matter, and to address various queries raised in respect thereof subsequent to 1 February 2005. 

Effective Date
1. With effect from 1 February, 2005 –
1.1.      Nedbank Limited ("Nedbank") acquired the entire business of Peoples Bank, Limited excluding the "Excluded Business", in terms of section 54(1) of the Banks Act, 1990 (Act No 94 of 1990); and

1.2.      Peoples Bank Limited (No 1994/000929/06) ("Peoples Bank") changed its name to Peoples Mortgage Limited ("PML").  The registration number of PML did not change and remains No 1994/000929/06.

2. The "Excluded Business", as defined in the sale of business agreement,  comprised –

2.1.      all mortgage homeloans (which includes inter alia any homeloan approved by Peoples Bank Limited and in respect of which an agreement of loan has, prior to 1 February 2005, been signed by either Peoples Bank Limited or the borrower);
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     any special power of attorney executed by Peoples Bank Limited in favour of an attorney or attorney practice whereby authority is given inter alia for the signature of certain consents and applications with regard to a mortgage bond, including a property guarantee; and

2.2.      properties in possession.

3. The "Excluded Business" (comprising what is essentially the entire residential homeloan business of Peoples Bank Limited) will continue to be conducted by PML.  However, PML de-registered as a bank with effect from 1 February 2005, and will no longer approve any homeloan that is to be secured by the registration of a new or further mortgage bond in favour of PML.  So-called "readvances" (ie advances not exceeding the amount of existing mortgage bonds) will, however, still be approved by PML.

4. To the extent that an existing client of PML requires a new homeloan or a further homeloan that requires the registration of a mortgage bond (ie not a so-called "readvance") over the same property, such application will be processed and approved by Nedbank Limited.  In such cases, the panel attorney who is instructed to attend to the registration of the mortgage bond in favour of Nedbank will also be instructed to attend to the simultaneous cancellation of the existing bond(s) held by PML.

4.1.      The special arrangements in this regard will be set out in the Instructions to attorney and the panel attorney is required to take careful note of the instructions to ensure that the relevant documentation is correctly prepared and the proceeds of the loan correctly disbursed on registration.

4.2.      Nedbank does not intend this procedure to cause any prejudice to a client insofar as bond registration costs and the costs of cancellation of the existing PML bond(s) are concerned.  Nedbank will therefore agree, in such instances, to pay a portion of these costs and the panel attorney who is instructed to attend to registration will be requested to agree to attend to the matter at a reduced fee.  Nedbank will instruct a limited panel of attorneys to attend to these instructions and will separately approach this panel with regard to the question of fees.

5. It follows from the decision that PML will not grant any new homeloan on or after 1 February 2005, that no panel attorney should receive an instruction to attend to the registration of a mortgage bond in favour of either Peoples Bank Limited or Peoples Mortgage Limited after 31 January, 2005.  In the event that any such instruction is received by a panel attorney, the matter is to be drawn to the attention of Homeloans Operations to enable the matter to be corrected and, where appropriate, amended instructions issued.

6. We are attending to bulk endorsements of mortgage bonds that relate to non-residential properties or non-residential loans which belonged to Peoples Bank Limited and which were acquired by Nedbank Limited on 1 February 2005. 
Deeds Registries 
7. A copy of the documentation relating to the change of name of Peoples Bank Limited to Peoples Mortgage Limited was filed in each deeds registry and the Chief Registrar of Deeds issued Chief Registrar's Circular 3 of 2005 in respect thereof. 
8. Panel attorneys are requested to obtain a copy of the said Chief Registrar's Circular from the deeds registry and to acquaint themselves fully with the contents thereof.  The circular prescribes the procedures that are to be complied with by conveyancers with regard to the piecemeal endorsement of PML mortgage and notarial bonds and other deeds to reflect the change of name, as well as the signature of documents, in respect of each transaction lodged for registration in a deeds registry that is affected thereby.

Registration of mortgage bonds on or after 1 February 2005 to secure homeloans approved by Peoples Bank Limited prior to 1 February 2005 
Procedure
9. In view of the definition of the "Excluded Business" referred to in 2 above, any homeloan approved by Peoples Bank Limited and in respect of which an agreement of loan has, prior to 1 February 2005, been signed by either Peoples Bank Limited or the borrower forms part of “Excluded Business”. 
10. A panel attorney would have received instructions (electronically by WebConvey) prior to 1 February 2005 to register a mortgage bond in favour or Peoples Bank Limited. Any documentation prepared by the panel attorney in respect of such an instruction and signed prior to 1 February 2005, would have been prepared and signed in the name of Peoples Bank Limited. This follows from the fact that the Instructions to attorney would have been accompanied inter alia by a system-generated Agreement of loan which contains an electronic signature on behalf of Peoples Bank Limited. 
11. The fact that the relevant mortgage bond will only be lodged for registration on or after 1 February 2005 does not require that any document be amended or re-signed by the bank or by the mortgagor, or for amended instructions to be obtained, as the change of name from Peoples Bank Limited to Peoples Mortgage Limited does not entail any change of legal entity.  The only consequence will be that the mortgage bond in respect of any such mortgage bond that is registered on or after 1 February 2005, must be registered in favour of Peoples Mortgage Limited (No 1994/000929/06).

12. Where any such mortgage bond is lodged for registration prior to 1 February 2005 and reflects Peoples Bank Limited (No 1994/000929/06) as mortgagee, the name in the mortgage bond is simply to be amended (in manuscript) to read Peoples Mortgage Limited and initialled by the panel attorney when the bond comes up "on preparation" for execution.  As mentioned above, there is no need for the power of attorney or any other preliminary document that was signed prior to 1 February 2005 to be amended in any way.
13. Where any such mortgage bond is lodged for registration on or after 1 February 2005, the mortgage bond must reflect Peoples Mortgage Limited (No 1994/000929/06) as the mortgagee. Panel attorneys are requested to utilise Nedbank Limited mortgage bond content and to prepare such mortgage bonds to reflect Peoples Mortgage Limited as aforesaid. New PML documentation will not be made available on the TPCS as we do not believe that the time period during which such amendments will be required justifies the cost involved in amending the relevant systems and software. Again, there is no need for the power of attorney or any other preliminary document that was signed prior to 1 February 2005 to be amended in any way.
Amendments to documentation signed by the borrower prior to 1 February 2005
14.  Where any amendments to the amount of a loan granted by Peoples Bank Limited prior to 1 February 2005 are required on or after 1 February 2005, panel attorneys are requested to obtain instructions to prepare new documentation in favour of Nedbank Limited and to register the relevant mortgage bond in favour of Nedbank Limited.  

15. Where any amendments to (i) the applicable rate or (ii) the name of the debtor or (iii) the description of the property or (iv) the term of the loan granted by Peoples Bank Limited prior to  1 February 2005 are required on or after 1 February 2005, panel attorneys are requested to amend such documentation (in manuscript) and to obtain the appropriate borrower verification thereof. In the event that any new PML documentation is required (e.g. property guarantee) under these circumstances, panel attorneys are requested to contact their attorney liaison officers to obtain copies of PML letterheads to cater for such instances on an ad hoc basis. PML documentation will not be made available on the TPCS for the reasons set out in 13 above. 

Panel attorney responsibility 
16. It is the responsibility of the panel attorney to ensure that all legal documentation prepared by his/her office is correct as far as these requirements are concerned, and this includes any documentation that is generated by any conveyancing programme or software provided to the attorney by a third party vendor or supplier.

Signature of consents, applications and other deeds office documents 
17. Whilst all signing authorities previously in place in respect of Peoples Bank Limited remain of full force and effect, any document signed on or after 1 February 2005 in respect of the "Excluded Business", is to be prepared and signed in the name of Peoples Mortgage Limited (No 1994/000929/06).

18. In addition, any Peoples Bank Limited panel attorney who has, prior to 1 February 2005, been authorised in terms of a special power of attorney, to sign certain consents and applications on behalf of Peoples Bank Limited, may with effect such date, sign any such document in respect of a mortgage bond that forms part of the "Excluded Business" conducted thereafter by PML.

19. No special power of attorney executed by Peoples Bank Limited confers authority on a panel attorney to sign any document on behalf of Nedbank Limited and a special power of attorney executed by Nedbank Limited in favour of the panel attorney is required for such purpose.  Similarly, no special power of attorney executed by Nedbank Limited confers authority on a panel attorney to sign any document on behalf of PML.

Use of Peoples Bank brand by Nedbank Limited  

20. With effect from 1 February 2005, Nedbank Limited will conduct part of its business under the Peoples Bank brand. This brand name is not to be confused with the former Peoples Bank Limited or Peoples Mortgage Limited.

21. As the new Peoples Bank brand does not constitute a separate legal entity, the use thereof does not affect any documentation prepared by the panel attorney and panel attorneys and TPCS vendors are requested to ensure that no reference to this brand appears in any mortgage bond.  Where a homeloan is approved by Nedbank and branded as a Peoples Bank loan, the mortgage bond and all legal documentation will still reflect Nedbank Limited as the mortgagee.

Foreclosure and legal proceedings 
22. As far as legal proceedings are concerned, with effect from 1 February 2005, Peoples Bank Limited should be cited in legal proceedings as Peoples Mortgage Limited (No 1994/000929/06) (formerly known as Peoples Bank Limited), a company duly incorporated in accordance with the laws of the Republic of South Africa, and having its principal place of business at 135 Rivonia Road, Sandown, Gauteng.

23. In the event that a claim instituted by Peoples Mortgage Limited is based on any document which relates to a name other than Peoples Bank Limited, the citation should make reference to the previous name reflected on such document, eg Peoples Mortgage Limited (No 1994/000929/06) (formerly known as FBC Fidelity Bank Limited), a company duly incorporated in accordance with the laws of the Republic of South Africa, and having its principal place of business at 135 Rivonia Road, Sandwon. Gauteng.

24. In the event of Nedbank Limited instituting proceedings with effect from 1 February 2005 based on any document which relates to Peoples Bank Limited, the citation should read as follows –

The Plaintiff is Nedbank Limited, which:

(i)      is a registered bank, duly registered as a public company and incorporated with limited liability in accordance with the banking and company laws of the Republic of South Africa;

(ii)      is the successor-in-title of certain of the assets and liabilities of Peoples Bank Limited;

(iii)     acquired the said assets and liabilities with effect from 1 February 2005 in terms of section 54 of the Banks Act 94 of 1990, as amended; and

(iv)     has its registered office at 135 Rivonia Road, Sandown, Gauteng.

Practical difficulties and contact information 
25. It is recognised that certain practical difficulties may arise with regard to the implementation of the above-mentioned transactions, particularly insofar as regards the preparation and signature of documents for deeds registration purposes is concerned.  To this extent, Nedbank and Peoples Bank request the assistance of all panel attorneys in ensuring that documents are correctly prepared and signed by the appropriate persons so as to avoid any unnecessary delay in the lodgment of any transaction for registration in a deeds registry.

26. It should be noted by panel attorneys that certain mortgage bonds held by Peoples Bank Limited may not reflect all endorsements evidencing that such bonds have vested in Peoples Bank Limited.  This arises from the fact that Peoples Bank Limited was formerly known as FBC Fidelity Bank Limited and acquired certain mortgage bonds in terms of earlier transactions entered into pursuant to section 54 of the Banks Act and related legislation.

27. The endorsements relating to such transactions were not effected on a bulk basis, with the result that not all relevant endorsements appear on the mortgage bonds affected thereby.  Where this applies, reference may need to be made by the panel attorney to the relevant Chief Registrar's Circular that was issued in respect of any such prior transaction.

28. It is not practical to deal with all relevant issues by way of this circular or to anticipate all practical difficulties that might arise, and the pro-active assistance of panel attorneys is requested to facilitate the smooth and trouble-free implementation of the various transactions.

29. To the extent that any panel attorney requires assistance with regard to any aspect of the above-mentioned matters, the following contact details are provided –

Operational queries

	Peoples Mortgage Ltd and
Nedbank Ltd incorporating Peoples Bank
	Helpline:
	Tel no 0860 115 966

	Attorney liaison officers:
	Chris Scheepers – Gauteng / Free State / North West / Mpumalanga / Limpopo
	Tel no: 011 4959180 
Fax no: 011 4958128

	
	Liezl Taylor – Western / Eastern Cape
	Tel no: 021 4123633 
Fax no: 021 4125514

	
	Rosa Pillay – Kwa Zulu Natal
	Tel no: 031 3362247 
Fax no: 031 3362359


Legal queries:

	Factual information:
	Louis Malherbe 
	Tel no: 011 6675041 
Fax no: 011 6675910

	Litigation:
	Wouter Oosthuizen / Zander Bosch
	Tel No: 011 5357745
Fax no: 011 7752750

	General and documentation:
	Louise Viljoen 
	Tel no: 011 2958470 
Fax no: 011 2948470

	
	Zaynab Khan
	Tel no: 011 2942167 
Fax no : 011 2952167

	
	Marius Coetzee
	Tel no 011 2957167 
Fax no 011 2947167
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