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STAMP DUTY AMENDMENTS AFFECTING LEASES OF FIXED PROPERTY
	The Minister of Finance announced during February 2007 that no stamp duty will be imposed on short term lease agreements of fixed property (see paragraph 1 below).  This amendment is effective from 1 June 2007.
A difficulty has arisen as the draft proposed amendment in the Taxation Laws Amendment Bill, 2007, must still be signed by the President and the Act promulgated.
At this stage until the end of May 2007 leases must still be stamped in accordance with the current provisions of the Stamp Duties Act, e.g. duty at 0,5% irrespective of the period of the lease and not in terms of the proposed amendments.
However, as from 1 June 2007 the new amendments, as indicated below, must be applied to all lease agreements executed on or after 1 June 2007 and to leases executed before 1 June 2007 where consideration becomes quantifiable from that date.


From 1 June 2007 the following will be applicable to lease agreements: —
1. SHORT TERM AGREEMENTS:

The duty on short term leases executed on or after 1 June 2007 will be abolished.  A short term lease is a lease with a lease period of 5 years or less.
2. LONG TERM AGREEMENTS:

Lease agreements with a term of longer than 5 years (e.g. 5 years and one day) will be subject to duty at a flat rate of 0,5%.
3. INDEFINITE PERIOD ONLY:
Previously, when a lease agreement was entered into on a month to month basis (indefinite period), stamp duty was calculated for a period of 2 years.
Agreements entered into for an indefinite period only, and which is executed on or after 1 June 2007, must be regarded to be for a period of 5 years (but please note that the 5 year period will in any event be exempt as the period is 5 years to which the new proposed exemption will apply).
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4. AGREEMENT WITH A DEFINITE AND AN INDEFINITE PERIOD:
Where a lease consists of a definite period (e.g. 10 years) as well as a subsequent indefinite period (5 years), the lease must be stamped for the total period of 15 years.

5. CONTINUED, RENEWED OR EXTENDED AGREEMENTS:
All lease agreements must be stamped for the total period of the lease (i.e. including any renewal or extension period), irrespective whether the renewal or extension period of the lease should be in writing or not.
Example:  A lease agreement with a definite period of 4 years and renewal or extension period of 2 years must be stamped for the total period of 6 years.

6. SHORT TERM AGREEMENTS EXECUTED BEFORE 1 JUNE 2007 WITH CONSIDERATION QUANTIFIABLE AFTER
 1 JUNE 2007:
Where a lease for a period of 5 years or shorter was concluded before 1 June 2007 and any consideration becomes quantifiable after 1 June 2007 no stamp duty will be payable.
Example A:

Lease executed on 1 January 2003.  Period of lease: 5 years.  The full consideration is not quantifiable at date of execution.  No duty shall be payable on any consideration which becomes quantifiable after 1 June 2007.

7. CONSIDERATION NOT QUANTIFIABLE AT DATE OF EXECUTION:
The 2006 amendment which allows for the charging of stamp duty on consideration which becomes quantifiable after the date of execution of a lease agreement is still applicable.

8. LONG TERM AGREEMENTS EXECUTED BEFORE 1 JUNE 2007 WITH CONSIDERATION QUANTIFIABLE AFTER

1 JUNE 2007
Lease agreements for a period of longer than 5 years which were concluded before 1 June 2007 where any consideration becomes quantifiable after 1 June 2007 are subject to stamp duty.
Example B:

Lease executed on 1 January 2002.  Period of lease: 12 years.  The full consideration is not quantifiable at date of execution.  Duty will be payable for the period from 1 June 2007.
9. LEASE TERMINATING BEFORE END OF PERIOD:
Where a lease is cancelled or in the process of being cancelled before the end of the lease period in respect of which duty has been paid, the amount of such duty paid can be refunded:
(i) in full, where the lease is cancelled within a period of  five years from the date of the commencement of the rental period; or
(ii) on a proportionate basis, where the lease is cancelled after a period of five years from the date of the commencement of the rental period.
10. R200 EXEMPTION:

No stamp duty is payable on a lease where the duty was less than R200 and the agreement was executed between 1 January 2005 until 28 February 2006.  As from 1 June 2007 this exemption falls away.
11. R500 EXEMPTION:

No stamp duty is payable on a lease where the duty was less than R500 and the agreement was executed between 1 March 2007 until 31 May 2007.  As from 1 June 2007 this exemption falls away. 
12. CONSIDERATION EXCEEDS THE VALUE OF THE PROPERTY:
In respect of agreements where the consideration exceeds the value of the property and the value of the property is determined in accordance with the provisions of sections 5, 6, 7 and 8 of the Transfer Duty Act, 1949 (Act No. 40 of 1949), duty shall not exceed 8 per cent of the value of the property in relation to that agreement.  This is applicable on agreements executed on or after 1 June 2007.
